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Cl ai mant - Appel l ant Neal M Tamashiro (Tanmashiro)
appeal s the May 4, 1999 Decision and Order of the Labor and
I ndustrial Relations Appeals Board (the Board). The Decision and
Order reversed the Departnent of Labor and Industrial Relations
Director’s (the Director) June 19, 1995 deci sion and order
granting Tamashiro tenporary total disability benefits for the
period from August 5, 1994 to July 15, 1995.

On appeal, Tamashiro contends that the Board erred
because it (1) relied upon nonnmedical testinony in naking its

findings of fact, and (2) thereupon concluded that he was not
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totally disabled from August 5, 1994 to July 15, 1995. For the

foll ow ng reasons, we affirmthe Board s Decision and O der.

I. BACKGROUND.

On March 30, 1994, Tamashiro, who was enpl oyed as a
ni nth-step apprentice electrician by Control Specialists, Inc.
(CsSl), injured his right shoul der while he was di sconnecting the
control wiring for an air handler unit at the Hlton Hawaii an
Village. At the tinme, Tamashiro was standing on a |l adder, with
hi s upper body inserted into the tight crawl space above the drop
ceiling. According to Tamashiro, he sustained his shoul der
injury while reaching and twi sting in “[a]wkward ki nd of
positions.”

Dr. Darryl Kan (Dr. Kan), Tamashiro’s orthopedic
surgeon, testified at the Board hearing that Tamashiro nost
likely tore a shoulder |iganment while working in the crawl space.
This tear resulted in fluid | eaking fromthe shoul der joint
through the tear, causing a ganglion cyst to formon Tamashiro’s
upper right shoul der blade (i.e., the cyst forned as a result of
the leaking fluid, and this tissue-like sac continued to capture
and contain fluid | eaking through the tear). Tests indicated,
and surgery confirmed, that the cyst was situated in the area
traversed by the suprascapul ar nerve, or shoul der bl ade nerve,

t hus conpressing the nerve and causing its paralysis. Hence, Dr.



Kan di agnosed Tamashiro as suffering froma suprascapul ar nerve
pal sy.

According to Dr. Kan, the suprascapul ar nerve controls
t he shoul der’s notor function of external rotation. 1In relevant
part, this nerve controls the range of notion that includes
raising the armto shoulder |Ievel and overhead. Dr. Kan
testified that the ganglion cyst’s conpression of the
suprascapul ar nerve caused a weakeni ng of Tamashiro’s external
rotator nuscles.

The pat hol ogy of Tamashiro’s injury is undi sputed.
Further, there is no dispute over the fact that he sustained the
injury while on the job. Rather, the parties disputed the degree
of inpairnment Tamashiro suffered due to the suprascapul ar nerve
pal sy.

For his part, Tamashiro conpl ai ned of pain whenever he
rai sed his right hand to an overhead position. He contended that
t he pain made hi mincapabl e of working as an el ectrician.
Tamashi ro, accordingly, filed a claimfor workers’ conpensation
benefits on October 25, 1994.

For their part, the Defendants-Appellees (Appellees),
CSlI and TI G I nsurance Conpany (the Insurer), contested, inter
alia, Tamashiro’s claimfor tenporary total disability benefits
commenci ng on August 5, 1994, on the ground that Tamashiro coul d

have perforned his usual and customary duties as an el ectrician
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for CSI, his injury notw thstanding, but for being laid off on
t hat date.

Appel | ees based their position, in part, upon several
surveillance videos taken by a private investigator hired by the
| nsurer.

A July 21, 1994 videotape shows Tamashiro working on
one of his two power boats for over two-and-one-half hours.
During that time, Tamashiro can be seen working on the boat’s
notor — raising his arnms laterally and overhead whil e using hand
tools — for prolonged periods of tinme. Tanmashiro is also shown
lunging forward to shut off the notor, bracing hinself “primarily
with his right hand with his arm extended, placing strain on his
shoulder.” In addition, the video shows Tamashiro lifting the
| ar ge notor housing overhead and replacing it onto the notor.
Tamashi ro took no breaks during these hours of work, exhibited no
apparent disconfort or fatigue, and used his arns cooperatively
wi t hout favoring one over the other.

Anot her seventy m nutes of videotape was taken on
June 4, 1995.! Tanmashiro is again shown working on his boat,

exhibiting the full panoply of notion of his right armwhile

using a series of power tools. In addition, Tamashiro is shown
using his right armto lift two plastic grocery bags -- each bag
v The investigator’'s report m stakenly states that this video was

taken on May 4, 1995. However, the correct date of the video is June 4, 1995.
This is confirmed by the date displayed on the videotape itself.
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appeared to contain a twel ve-pack of twelve-ounce, canned
beverages -- over his head in order to place theminto the front
seat of his Ford Bronco. The video also captures Tamashiro
repeatedly raising his right el bow above his shoul der as he
drinks froma plastic bottle, lifting his right hand hi gh enough
to enpty a dust pan into a dunpster, and showering by raising a
hose above his head with his right hand. 1In essence, the video
depicts Tamashiro exhibiting the full range of notion with his
right armin a normal, unrestricted fashion.

Appel l ees also relied on an i ndependent nedi cal
eval uati on of Tamashiro, conducted by Dr. John W Henrickson, Jr.
(Dr. Henrickson). On Decenber 9, 1994, Dr. Henrickson, a
neur osurgeon, net with Tamashiro at the Insurer’s request.
Curiously, Dr. Henrickson noted in his report that “[t]he patient
i ndi cates he has been a carpenter for six years.”

Al t hough Dr. Henrickson di agnosed Tamashiro’s condition
as a suprascapul ar nerve entrapnent, he neverthel ess detern ned
that “[t]his patient is capable of perform ng work that woul d
allow himto maintain his el bows close to his body and does not
i nvol ve overhead tasks or noving his shoul der in external
rotation.” However, on January 16, 1995, Dr. Henrickson
reeval uated his inpression of the degree of Tamashiro’s
i mpairment, after viewing the July 21, 1994 surveillance

vi deot ape.



Dr. Henrickson reported that,

I have reviewed the surveillance filmon

[ Tamashiro]. This shows hi m performng
nmechani cal work on a large Qut Board Mari ne

engi ne. He is observed using nechanical tools
(e.g. wench) with force, working above shoul der
|l evels for long periods of tine. 1t also shows
hi m wor ki ng overhead in a crouched position, with
the sane tools, for shorter periods of tines
[sic]. He also is capable of carrying the cover
of the engine overhead and replacing it on the
engine. He is also observed using tools wth the
Il eft hand. There is no indication he has any
difficulty whatsoever in using his right upper
extrenmity with force and in above shoul der
positions.

The di agnosis remains the sane. He has sound
clinical evidence of a right supraspinatus nerve
entraprment with nuscle wasting of the

i nfraspi natus nuscle. Wat is changed is ny

i npression of his upper extremity inpairment. He
is not functionally inpaired to the extent he
cannot return to working [sic] as a carpenter.

He is capable of returning to full duties as a

carpenter at this tinme.
(Enmphases added.) Further, on January 26, 1995, Dr. Henrickson
infornmed the Insurer that

[ Tamashiro] has a surgically correctable lesion
of right supraspinatus nerve entrapnent.

He has sone function inpairnent because of

i nfraspi natus nuscle wasting. This nay totally
resolve with deconpression of the supraspinatus
nerve.

He is not functionally inpaired sufficiently to
preclude himfrom working as a carpenter.

(Enmphasi s added.)



In contrast, Tamashiro’s personal physician, Dr.
Jinichi Tokeshi (Dr. Tokeshi), reported on January 12, 19952 t hat

[ s]ubjectively [ Tamashiro] conpl ai ns of pain

especially when his right hand is raised in an

overhead position. He al so experiences pan at

ni ght for which he takes Darvocet N 100 and

tylenol [sic] with codei ne which seemto

all eviate some of the pain. bjectively, he has

limted range of nmotion of his right shoulder and

t ender ness on pal pation of the right scapul a

area. Also obvious is the atrophic suprascapul ar

nmuscles. Therefore, he is restricted to novenent

and work that does not require raising his right
hand above hi s shoul ders.

Li ke Dr. Henrickson, Dr. Tokeshi had apparently viewed
the July 21, 1994 videotape of Tamashiro working on his boat
engine. See March 16, 1995 “Interim Report” by Dr. Kan, Record
on Appeal, v. 1 at 94 (noting that, “l have spoken with Dr.
Tokeshi who states he al so viewed the videotape.”). However,
unlike Dr. Henrickson, Dr. Tokeshi — according to Dr. Kan —-
“was not as convinced that [Tamashiro] was exhibiting strenuous
force above shoul der | evel during the course of the tape.” 1d.

On July 29, 1994, after view ng the videotape, Dr.
Tokeshi had rel eased Tanmashiro for work, limted by the
prohi bition agai nst overhead activities with his right arm
Still later, on Novenber 15, 1994, Dr. Tokeshi had certified that
Tamashi ro had been incapacitated by the nerve pal sy since

August 4, 1994. Followi ng up, Dr. Tokeshi’s March 30, 1995 WC- 2

2 Dr. Tokeshi’s report is dated, January 12, 1994. However, the
correct date is January 12, 1995.
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Report stated that his “re-examne [sic] finds patient cannot
even hold up magazi ne when |ying down [secondary] to pain.” Dr.
Tokeshi thereupon continued his prescription of Tylenol #3 and
Darvocet for treatnent of Tamashiro’s purported pain.

By decision and order dated June 19, 1995, the Director
awar ded Tamashiro, in pertinent part, tenporary total disability
benefits from “August 4, 1994 and term nating at such tine as is
determ ned by the Director that such disability has ended.” In
reachi ng her decision, the Director credited Dr. Tokeshi’s
January 12, 1995 report and only that part of Dr. Henrickson's
Decenber 9, 1994 evaluation in which he diagnosed Tamashiro’s
condition, prohibited any overhead work, and stated that he was
not stable and rateable at that tinme. The Director apparently
did not view the July 21, 1994 or June 4, 1995 video tapes.?

On July 3, 1995, Appellees appealed the Director’s
deci sion and order. On August 9, 1995, after a conference
attended by | awyers fromboth sides, the Board issued a Pretrial
Order identifying the sole issue before the Board — whet her
Tamashiro was totally disabled from August 5, 1994 up to the date
of his corrective surgery, July 15, 1995.

The hearing before the Board comrenced on March 5, 1997

and was conpl eted on June 17, 1997. Tamashiro, of course,

3/ Instead of submtting the actual videotapes to the Director, the
TI G I nsurance Company representative submtted el even photographs made from
the videotape of Tamashiro’'s July 21, 1994 activities.
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continued to assert that his injury rendered hi mincapabl e of
performng as an electrician. He relied, in great part, on the
opi nions of Dr. Tokeshi and Dr. Kan. Both doctors had opi ned
that Tamashiro was tenporarily totally disabl ed.

Dr. Tokeshi based his opinion upon his observation that
Tamashiro could not do any overhead activities with his right arm
wi t hout conplaining of debilitating pain. He therefore
restricted Tamashiro “to novenent and work that does not require
rai sing his right hand above his shoul ders.”

Dr. Kan's restrictions were, however, far |ess severe.
In his February 15, 1996 report, he recommended limting
Tamashiro to “light-duty,” or “no lifting greater than 15 | bs
over head occasionally.” His opinion that Tamashiro was
tenporarily totally disabled was based primarily upon Tanashiro’s
claimthat the job required overhead lifting of |oads greater
than fifteen pounds. At the Board hearing, Dr. Kan testified
that Tamashiro could |ift nore than twenty pounds on an
occasi onal basis, and that he could do overhead work on an
“infrequent” basis, or for less than four hours per day.

Tamashiro testified before the Board. In his
testinmony, Tamashiro stated that his job required overhead
l[ifting of | oads heavier than fifteen to twenty pounds.
Specifically, he recalled carrying and lifting a fifty-pound tank

filled with carbon di oxide up a | adder to performwork in drop



ceilings.* Tamashiro did admt under cross-exam nation, however,
that he was able to reach overhead, albeit “with pain and
aggravation.”

In their appeal of the Director’s decision and order,
Appel | ees contended that “[ Tamashiro] was able to resune work
bet ween August 5, 1994 and July 15, 1995 and therefore, he is not
entitled to receive tenporary disability benefits.” |n support
of this contention, Appellees submtted three videotapes,
i ncludi ng the videotapes of Tamashiro’'s activities on July 21,
1994 and June 4, 1995, descri bed above.

The third videotape ran for over three hours, and
showed Tamashiro doi ng what appeared to be electrical work on a
friend' s house. This videotape was taken on July 8, 1995, one
week before Tamashiro’s corrective surgery. In the July 8, 1995
vi deot ape, Tamashiro denonstrated a full range of notion with his
right armas he carried a nine-foot-plus netal |adder, repeatedly
shoved the nmeter cover into place, handled electrical cable over
his head whil e standing on a | adder, and pushed, pulled and
basically strong-arned el ectrical cable at and above shoul der
level. Wiile it is evident that these activities required

consi derabl e exertion on Tamashiro’s part, he perforned them

4 Tamashiro’ s testimony inplicitly conceded that the carbon dioxide
tank had a | engthy hose, but he clainmd that the hose was not |ong enough to
reach the ceiling fromthe fl oor.
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using his right arm with no apparent strain or extraordi nary
effort for over three hours.

Appel | ees al so subm tted expert opinions confirmng
that the work Tamashiro is seen perform ng on vi deotape was
el ectrical work; indeed, electrical work that required greater
physi cal exertion than that inherent in the work perforned by
Csl .

Bryan Hefner (Hefner), the responsible nmanagi ng
enpl oyee for Johnson Controls in Hawaii, viewed the July 8, 1995
vi deot ape and concl uded that Tamashiro was “obvi ous[|y]
doing electrical work by changing the electrical service of a
resi dence.”

Thi s opi nion was shared by Ri cky Al nodova (Al nodova),
the program specialist in charge of apprenticeships for the
Hawai ‘i El ectricians’ Training Fund. After view ng the tape,

Al nodova observed that “[t]he type of work performnmed by
[ Tamashiro] is typical of a qualified electrician.”

Further, CSI president Dennis King (King) testified
before the Board that the electrical work Tamashiro perforned on
July 8, 1995 was not “typical” of the work performed by CSI
King testified that where Tanmashiro was caught on vi deot ape
“changing the main neter feed,” he was doing “power wring,”
whi ch requires greater physical strength and exertion than the
kind of work performed by CSI. King explained that the cable

Tamashiro was working with
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is two conductors made out of al um num w apped
with a bare alum numthat they use for the
neutral wire covered by an outer shielding. It
doesn't bend very well. It's very stiff. It’s
hard to work with.

King further stated that

[the cable is] hard to nmanage and it does not
want to bend the way you want it to bend.

And that’s why if you noticed, there was a
coupl e things that he was fighting that when he
was trying to put it in the meter socket.

King also testified that CSI had never bought for its jobs the
t hi ckness of cable Tanmashiro is seen working with in the July 8,
1995 vi deot ape.

King' s testinony was supported by the testinony of CSl
supervi sor, Clee Wol sey (Wolsey), and by the testinony and job
anal yses conducted by Florian Flores (Flores), a physica
therapist with CHART, a rehabilitation services provider

At the Board hearing, Wolsey testified that CSI
specializes in “control wiring,” which includes wiring for air
condi tioning controls, |low voltage controls, and control pane
relays. According to Wol sey:

It’s actually with my experience [that contro
wiring] is one of the lightest of all. |If you
wor k as an underground el ectrician or a regul ar
power or house wiring [sic], it’s one of the
lightest work in [sic] electrical field.

(Enmphasi s added.)

Fl ores was the only expert w tness who had viewed the
vi deot apes of July 21, 1994, June 4, 1995, and July 8, 1995, who

had visited two of CSI'’s job sites in order to evaluate the job
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duties of a CSI electrician, and who was famliar with the
pat hol ogy of Tamashiro’ s injury. Flores observed that

[i]n all of the tapes . . . there were no

shoul der or arm novenents indicating right

shoul der di sconfort such as shoul der

shruggi ng, or ipsilateral neck side-bending

wi t h simultaneous shoul der shrugging. In

wal ki ng, as well, arm sw ng was symetri cal

and snoot h.
In addition, Flores found that though overhead lifting on the CS
j obs occurred frequently, the heaviest | oad was no nore than 10
pounds -- a weight he determ ned Tamashiro was capabl e of
handl i ng overhead, given his review of the videotapes. Finally,
Flores found it necessary to revise his initial job analysis by
i ncreasing the frequency of lifting and carrying of thirty-five
to fifty pound loads from“never” to “infrequent”. He noted,
however, that this revision did not alter the nature of the
overhead activities Tamashiro would be required to performfor
CSl, and therefore did not alter his conclusion that Tamashiro
coul d have performed his usual and customary job duties for CS
from August 5, 1994 to July 15, 1995.

On May 4, 1999, the Board issued its Decision and O der
reversing the Director’s June 19, 1995 decision. |In reaching its

deci sion, the Board found, in pertinent part:

Medi cal opinions regarding [ Tamashiro' s] ability
to work

29. In his Decenber 9, 1994 report, Dr.
Henri ckson opined that [ Tamashiro] was capabl e
of performng work that would allow himto
mai ntain his el bows close to his body and did
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not involve overhead tasks or noving his
shoul der in external rotation. The report
referred to [ Tanashiro] as a carpenter.

Subsequently, Dr. Henrickson reviewed the
vi deo of [Tamashiro] working on the outboard
notor on July 21, 1994. In a letter dated
January 16, 1995, Dr. Henrickson stated that
there was no indication that [Tamashiro] had any
difficulty in using his right upper extrenty
with force and in above shoul der positions. Dr.
Henri ckson al so stated that [Tamashiro] was not
functionally inpaired to the extent that he could
not return to work as a carpenter and that he was
capabl e of performng his full duties, but we are
unabl e to accept that opinion, because Dr.
Henri ckson m stakenly identified [ Tamashiro’ s]
job as that of a carpenter. W consider,
however, Dr. Henrickson's opinion in his Decenber
1994 report about the type of work [ Tamashir o]
could performas well as his assessnent of
[ Tamashiro’ s] videotaped activities, to be valid.

In a report dated March 19, 1996, Dr.
Tokeshi stated that since the work injury,
[ Tamashiro] was totally disabled fromthe type of
work that involved raising his right arm above
his head. It is undisputed that before his
injury, [Tamashiro] performed overhead work for
[CSIT.

In a report dated February 15, 1996, Dr. Kan
opi ned that [Tamashiro] was tenporarily and
totally disabled for work from August 5, 1994 up
to July 15, 1995. Dr. Kan woul d have pl aced
[ Tamashiro] on light-duty status with no lifting
greater than 15 | bs. overhead occasionally. Dr.
Kan believed that [Tamashiro’s] job required a
greater degree of lifting and that [ Tamashiro]
woul d have had difficulty perform ng strenuous
| abor at overhead |evels, as his objective notor
strength was a full grade bel ow normal due to the
nerve compression. DIx. Kan was al so concerned
that [ Tanashiro] would have been exposed to
further nuscle damage if he performed overhead
lifting greater than 15-20 I bs. from August 5,
1994 up to July 15, 1995.

At trial, Dr. Kan explained that he had
di scussed [ Tamashiro’'s] work duties with Dr.
Tokeshi, who inforned Dr. Kan that [Tamashiro’s]
| evel of work duty involved noderate to heavy
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lifting (lifting above 50 | bs. occasionally and
overhead lifting of 30-35 | bs. occasionally).
Dr. Kan had felt that [Tamashiro] would be
unable to return to noderate to heavy duty, but
that [ Tamashiro] could handle light duty wth
overhead lifting of 15 I bs. occasionally. Dr.
Kan's concern was that if [Tamashiro] perforned
repetitive overhead work, he could suffer
irreversi bl e damage to his right shoul der

30. Wiile Dr. Tokeshi and Dr. Kan opi ned
that [ Tamashiro] was totally disabled for work
for the disputed period, the basis for their
opinions is different. Dr. Tokeshi restricted
[ Tamashiro] fromraising his right arm above his
head. Dr. Kan believed that [Tamashiro’ s]
regul ar work woul d have required himto do
repetitive overhead lifting exceeding 15-20 | bs.

31. Because of the lack of consensus in the
nmedi cal opi ni ons, we consi der the non-nedica
[sic] opinions to be of great probative value in
determning [ Tamashiro’ s] ability to work.

Non- medi cal [sic] opinions regarding
[Tamashiro’s] ability to work

32. In his March 16, 1996 report, [Flores]
anal yzed [ Tamashiro’'s] pre-operative right
shoul der function based on the surveill ance
vi deos taken during the period before the
surgery, including the July 21, 1994 and July 8,
1995 vi deos.

[Flores] noted that [Tanashiro] frequently
positioned his right armoverhead, used overhead
pronati on/ supi nati on novenents, exerted apparent
noderate force with the shoul der above 900 in a
posi tion of flexion/abduction, that [ Tamashiro]
performed these novenents wi thout any sl ow
guar ded behavi or and that his right shoul der
function appeared to be undi st urbed.

In his job analysis, [Flores] found that
there was no overhead lifting greater than 10
| bs. [Flores] concluded that given [Tamashiro’ s]
functional abilities as denonstrated on video and
t he physical requirenents of his job, [Tanashiro]
could performall usual and customary duties of
his job as an electrician, 9th step apprentice
with [CSI].
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Based on additional information, [Flores]
prepared an updated job analysis, which is
attached to his February 24, 1997 report.
[Flores] stated that the additional information
did not change the nature of [Tamashiro’ s]
overhead activities so as to potentially limt
himin perform ng his job and that [ Tanmashir o]
still would have been able to perform his usual
and customary occupati on before July 15, 1995.

33. [King] testified that the work
[ Tamashi ro] was observed performng at his
friend s house in Aiea involved power wring,
which is heavier work than the work done at his
conmpany. [CSI] is primarily involved in contro
wiring, in contrast to power wiring, and installs
controls for air conditioning systens.

34. By sworn letter dated August 7, 1995
[ Hef ner], the responsi bl e managi ng enpl oyee for
Johnson Controls, reported that he had revi ewed
the video of July 8, 1995 and that [ Tamashir o]
was doing electrical work by changing the
el ectrical service of a residence and that
[ Tamashi ro] was pulling, feeding, and splicing
cables to the neter. [Hefner] has 23 years of
experience in the construction industry.

35. By letter dated August 8, 1995,
[ Al rodova] , program specialist for the Joint
Apprenticeship Committee for the Electrical
I ndustry, who is in charge of apprenticeship at
the Hawai‘ El ectricians Fund and whose
responsibilities include safety and jour neywor ker
upgradi ng, reported that he had revi ewed the
video of July 8, 1995 and that [ Tamashiro] was
perform ng outside electrical work at a
resi dence, that he was pulling, feeding, and
termnating the service cable, that he appeared
to be actively engaged in altering the electrica
service/neter to the residence, and that the type
of work performed by [ Tanashiro] was typical of
the work of an el ectrician.

36. In his testinony, [Tanashiro] has
i ndicated that he was unable to performwork as
an electrician. [Tamashiro] also testified about
the nature of his overhead work activities and
stated that he had to carry a CO2 tank weighing
50 I bs. up a | adder and then use it overhead to
shoot conpressed air through pipes. Regarding
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(Foot not e

his activities on July 8, 1995, [ Tanmashiro]
stated that he was only assisting his friend to
nount a panel box and install a nmeter main and
that his friend did nost of the work.

In view of the surveillance vi deos and ot her
evidence in the record, we find that
[ Tamashiro’ s] testinony regarding his ability to
return to work as an electrician, his overhead
work activities, and the characterization of his
activities at his friend s house on July 8, 1995,
is lacking in credibility and we do not accept
his testinony on those natters.

[ Tamashiro’s] ability to work

37. Based on [King s]testinony and the
statenments of [Hefner] and [ Al nodova], we find
that the work [ Tamashiro] performed at the Aiea
house on July 8, 1995 was work typically
performed by an el ectrician and was heavier in
nature than his regular work with [CSI].

38. Based on [Flores'] opinion, which
[ Tamashiro] attenpted to refute by his testinony,
we find that [Tamashiro’s] usual and customary
work with [CSI] did not require repetitive
overhead lifting exceeding 15-20 | bs.

39. Because Dr. Kan is an orthopedic
surgeon, we give his opinion greater weight than
the other nedical opinions. W find, however,
that even under Dr. Kan’s opinion, [Tamashiroo]
woul d not be entitled to tenporary total
disability. Dr. Kan would have rel eased
[ Tamashiro] to light duty, because Dr. Kan felt
that [ Tamashiro’ s] regular work with [CSI] was
nore strenuous than it actually was in that it
woul d have required repetitive overhead lifting
greater than 15-20 | bs.

40. We find that [Tamashiro] was able to
resume work from August 5, 1994 up to July 15,
1995.
omtted.) The Board thereupon concl uded that

[ Tamashi ro] was not tenporarily and totally
di sabl ed for work from August 5, 1994 and pri or
to the date of surgery, July 15, 1995, as a
result of his work injury of March 30, 1994,
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because he was able to resune work in his usua
and customary enpl oynent as an el ectrician.

ITI. ISSUE PRESENTED.

The overarching issue in this appeal is whether
Appel | ees adduced substantial evidence in their appeal before the
Board to overcone the presunption, under Hawai‘ Revised Statutes
(HRS) 8§ 386-85 (1993),° that Tamashiro was totally disabled from

August 5, 1994 up to July 15, 1995. Chung v. Aninmal dinic,

Inc., 63 Haw. 642, 650-51, 636 P.2d 721, 727 (1981) (“HRS

8§ 386-85 clearly dictates that coverage will be presuned at the
outset, subject to being rebutted by substantial evidence to the
contrary. This is so in all clains proceedings[.]” (Enphasis

added.)) See also Korsak v. Hawai ‘i Permanente Medical G oup,

Inc., 94 Hawai ‘i 297, 306, 12 P.3d 1238, 1247 (2000) (“we construe

the use of the word ‘“any’ [in HRS § 386-85] to nean that the

o Hawai i Revi sed Statutes (HRS) 8§ 386-85 (1993) provides:

Presumptions. |n any proceeding for the
enforcement of a claimfor compensation under this
chapter it shall be presumed, in the absence of
substantial evidence to the contrary:

(1) That the claimis for a covered work
injury;
(2) That sufficient notice of such

injury has been given;

(3) That the injury was not caused by
the intoxication of the injured
enmpl oyee; and

(4) That the injury was not caused by
the wilful intention of the injured
empl oyee to injure oneself or
anot her .
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presunption applies in all proceedi ngs conducted pursuant to the
wor kers’ conpensation chapter” (citation omtted)). W conclude
t hat Appel | ees adduced the substantial evidence necessary to

rebut the statutory presunption

III. STANDARD OF REVIEW.
HRS 8§ 91-14(g) (1993) governs our review of the
Deci sion and Order of the Board. [d. at 302, 12 P.3d at 1243.
This statute provides:

(g) Upon review of the record the court
may affirmthe decision of the agency or
remand the case with instructions for further
proceedi ngs; or it may reverse or nodify the
decision and order if the substantial rights
of the petitioners may have been prejudiced
because the adm ni strative findings,
concl usi ons, decisions, or orders are:

(1) In violation of constitutional
or statutory provisions; or

(2) In excess of the statutory
authority or jurisdiction of
t he agency; or

(3) Made upon unl awful procedure;
or

(4) Affected by other error of
| aw, or

(5) dearly erroneous in view of
the reliable, probative, and
substanti al evidence on the
whol e record; or

(6) Arbitrary, or capricious, or

characteri zed by abuse of
di scretion or clearly
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unwar r ant ed exerci se of
di scretion.

HRS § 91-14(g). Hence, conclusions of law (CsCL) are revi ewed
under subsections (1), (2) and (4), and findings of fact (FsOF)
are reviewed under subsection (5). Korsak, 94 Hawai‘<i at 302, 12
P.3d at 1243. Accordingly,

[ a] ppeal s taken from[FsOF] set forth in
deci sions of the [Board] are revi ewed under
the clearly erroneous standard. Thus, the
court considers whether such a finding is
[c]learly erroneous in view of the reliable,
probative, and substantial evidence on the
whol e record[.] The clearly erroneous
standard requires the court to sustain the
[ Board's] findings unless the court is |eft
with a firmand definite conviction that a
m st ake has been made.

A[CO] . . . is not binding on an appellate
court and is freely reviewable for its
correctness. Thus, the court reviews [CsQ]
de novo, under the right/wong standard.
Id. at 302-3, 12 P.3d at 1243-44 (citations and internal block

guote format onmitted, some brackets in the original).

IV. DISCUSSION.

Because Tamashiro clai ned workers' conpensation

benefits pursuant to HRS 8§ 386-31(b) (1993),° the presunption

o HRS § 386-31(b) (1993) provides, in pertinent part, that

[wl here a work injury causes total disability not
determ ned to be permanent in character, the enployer,
for the duration of the disability, but not including
the first three cal endar days thereof, shall pay the
injured enpl oyee a weekly benefit at the rate of
sixty-six and two-thirds per cent of the enpl oyee’s
average weekly wages[.]
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I nposed by HRS § 386-85 applies. Korsak, 94 Hawai‘i at 306, 12
P.3d at 1247 (“we construe the use of the word ‘any’ [in HRS

§ 386-85] to nean that the presunption applies in all proceedings
conducted pursuant to the workers’ conpensation chapter”
(citation omtted)). Hence, the issue is whether the presunption
was rebutted by substantial evidence. Chung, 63 Haw. at 650-51,

636 P.2d at 727; Freitas v. Pacific Contractors Conpany, 1 Haw.

App. 77, 85, 613 P.2d 927, 933 (1980). In Akami ne v. Haw n

Packing & Crating Co., 53 Haw. 406, 408, 495 P.2d 1164, 1166

(1972), the suprene court defined substantial evidence as
“relevant and credible evidence of a quality and quantity
sufficient to justify a conclusion by a reasonable nman that an
injury or death is not work-connected.” (Citations omtted.)

In this case, then, we may affirmthe Board’s
conclusion that Tamashiro was not tenporarily totally disabled if
it was supported by substantial evidence denonstrating that he
was abl e, despite his March 30, 1994 work injury, to performthe
usual and customary duties of an electrician for CSI during the
time period in question.

Inits findings of fact, the Board found a | ack of
consensus anongst the three physicians regardi ng the degree of
Tamashiro's inpairment. It therefore placed “great probative
val ue” on the nonnedi cal evidence adduced by Appellees. The
Board’ s findings of fact indicate that such nonnedi cal evidence,

conbined with the opinion of Tamashiro’s orthopedi ¢ surgeon, Dr.
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Kan, conprised in its view the requisite substantial evidence.
Upon review of the record, we agree.

Appel | ees undoubt edly produced a substantial quantum of
evi dence. Although the Board was unable to accept the opinion of
Appel | ees’ nedi cal expert (Dr. Henrickson) that Tamashiro “was
not functionally inpaired to the extent that he could return to
work as a carpenter,” the Board had anpl e nonnedi cal evidence
upon which to base its findings. Such evidence included the
surveill ance videos, expert opinions regarding the nature of
Tamashiro’ s vi deotaped activities, testinony regarding the rigor
of the electrical work typically perfornmed by CSI, expert
anal ysis of the nature and requirenents of the job, and expert
opi ni on regarding Tamashiro's ability to performthe job.

Furthernore, the record reveals that the Board was
anply supported in its finding that the nonnedi cal evidence
of fered by Appellees was credible and relevant. The Board was
therefore entitled to accord it “great probative value[.]” See
Akam ne, 53 Haw. at 410, 495 P.2d at 1167 (stating the converse
of this proposition: “certain portions of the testinony of the
two expert witnesses . . . were irrelevant or entitled to very
little probative weight”). First, the surveillance videos
present ed objective evidence showi ng that Tamashiro was capabl e
of executing a full range of vigorous notion with his right arm
and shoul der, over prolonged periods of time, wthout

experienci ng apparent pain or fatigue. The videos also provided
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Appel | ee’ s nonnedi cal experts with rel evant objective data upon
which to base their opinions. As a result, the opinions of
Appel | ee’ s nonnedi cal experts were clearly relevant and
creditable. The Board therefore properly attached great
probative weight to the opinions of Appellee’ s nonnedi cal

experts. See Akam ne, 53 Haw. at 409, 495 P.2d at 1167 (“[t]o be

substantial, the evidence, as a m ni numrequirenent, nust be
credi ble and relevant”).

Hef ner and Al nodova, with a conbi ned forty-seven years
of construction and electrical industry experience between them
viewed the July 8, 1995 vi deotape before opining that Tamashiro
was there engaged in typical electrician’s work. Flores was a
physi cal therapist for twenty-two years, who specialized in
functional nedical, extremty, placenent and job eval uations.
Because of this background, Flores was uniquely positioned to
anal yze the conprehensi ve database for his opinions, that
i ncl uded Tamashiro’s nedical records, two CSI job site visits and
a resulting job description, and the videotapes. Flores
t her eupon concluded that the CSI job entailed overhead lifting of
| oads no heavier than ten pounds and that Tanashiro,
notwi thstanding his injury and given his videotaped activities,
was capabl e of such activities.

The Board also relied on the uncontested fact that CSI
was primarily engaged in control wiring. Despite Tanmashiro’s

anecdotal testinony to the contrary, the Board accepted the
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contention of CSI president King that control wring requires
| ess strength and physical exertion than the power wring
Tamashiro is seen doing in the July 8, 1995 vi deot ape.

Thus, in its findings, the Board gave no credit to
Tamashiro’ s testinony:

In view of the surveillance vi deos and ot her
evidence in the record, we find that Clainmant’s
testinony regarding his ability to return to work
as an electrician, his overhead work activities,
and the characterization of his activities at his
friend s house on July 8, 1995, is lacking in
credibility and we do not accept his testinobny on
t hose matters.

Were, as here, the weight and credibility of the testinony is at
i ssue, we

decline to consider the weight of the

evi dence to ascertain whether it weighs in
favor of the adm nistrative findings, or to
review t he agency’s findings of fact by
passi ng upon the credibility of w tnesses or
conflicts in testinony, especially the
findings of an expert agency dealing with a
speci ali zed field.

Inre Gay Line Hawai ‘i Ltd., 93 Hawai‘i 45, 53, 995 P.2d 776, 784

(2000) (citations and internal block quote format omtted). Cf.

Bank of Hawaii v. Kuni nbto, 91 Hawai ‘i 372, 390-391, 984 P.2d

1198, 1216-1217 (1999) (“[g]enerally, the credibility of
W tnesses and the weight to be given their testinony are within
the province of the trial court and, generally, will not be
di sturbed on appeal” (citations omtted)).
In light of the foregoing, the Board was al so warranted

inits determ nation that, notw thstanding the conflicting
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nmedi cal opinions, Dr. Kan’s opinion as Tamashiro’s orthopedic

surgeon was due greater weight. See Gray Line Hawai‘i, 93 Hawai i

at 53, 995 P.2d at 784. Under cross-exan nation, Dr. Kan agreed
t hat Tamashiro woul d have been able to work where the job
entailed Iifting | oads no heavier than ten pounds for no nore
than four hours a workday -- as was the case with the CSI job.
Hence, Dr. Kan woul d have rel eased Tanashiro for “light duty,”
thereby altering his opinion that Tamashiro was tenporarily
totally disabl ed.

In this case, as denonstrated above, the net weight of
t he evi dence before the Board anpbunted to substantial evidence.
Therefore, we conclude that the Board’ s findings of fact are not
clearly erroneous, given that substantial evidence is contained
in the record.

However, before we can affirmthe Board' s deci sion,
Akam ne requires that we take our analysis one step further, in

order to determ ne whether any reasonabl e doubt exists regarding

t he question of conmpensability.” Akam ne, 53 Haw. at 409, 495

u Akam ne v. Haw n Packing & Crating Co., 53 Haw. 406, 495 P.2d 1164
(1972), and the long line of cases following it, have firmy established the
principle that “if there is reasonabl e doubt as to whether an injury is work-
connected, the humanitarian nature of [the workers’ compensation |aw] demands
t hat doubt be resolved in favor of the claimant.” |1d. at 409, 495 P.2d at
1166 (enphasis added). However, Korsak v. Hawaii_ Permanente Medi cal Group
Inc., 94 Hawai‘i 297, 12 P.3d 1238 (2000), states that “under our workers
compensation statute, any ‘doubts [rust] be resolved in favor of the
claimant.’” 1d. at 308, 12 P.3d at 1249 (citing Akam ne, 53 Haw. at 409, 495
P.2d at 1166) (enphasis added, brackets in the original, other citation
omtted).

(conti nued. . .)
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P.2d at 1166. See also DeFries v. Association of Omers, 57 Haw.

296, 305-306, 555 P.2d 855, 861 (1976) (observing that *Akam ne

al so requires (1) that the evidence be substantial in ‘net
weight’” . . . and (2) that in the ascertai nment of net weight al
reasonabl e doubts are to be resolved in favor of the claimnt”
(footnote and internal citation omtted)).

Al t hough he does not expressly identify the existence
of reasonabl e doubt as an issue on appeal, Tamashiro raises the
i ssue when he argues (1) that the Board relied on an erroneous
j ob description, and (2) that the Board erroneously refused to
apply Dr. Tokeshi’s opinion that he was tenporarily totally
di sabled. Wile we agree that these argunents may rai se a doubt
as to the Board s findings, that doubt is hardly reasonabl e.

A reasonabl e doubt woul d undi sputably exi st had the
Board relied on a job description that inaccurately delimted the
overhead lifting requirenments of Tamashiro's job. Inits
findings, the Board expressly relied on Flores’s job analysis
that set the overhead lifting requirenent at no nore than ten
pounds. Tanashiro challenged this delimtation with his
anecdotal testinony that the job required frequent, overhead

lifting of a fifty-pound, carbon dioxide tank. Here, the Board

I(...continued)

Because Korsak cites as its authority the Akam ne passage that
qualifies the word “doubt” with the word “reasonable,” we conclude that the
om ssion of the qualifier was an oversight. Hence, where the doubt is
“reasonable,” it will be resolved in favor of the clai mant.
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was required to pass upon the credibility of two wi tnesses who
of fered conflicting testinony.

As di scussed above, the Board found that Tamashiro’s
testinony | acked credibility in, anmong other things, the matter
of his overhead work activities. As also discussed above, we
“decline to . . . review the agency's findings of fact by passing
upon the credibility of witnesses or conflicts in testinony,
especially the findings of an expert agency dealing with a

specialized field.” Gay Line Hawai'‘i, 93 Hawai‘i at 53, 995 P.2d

at 784. Hence, we conclude that the Board was warranted in its
reliance upon Flores’s testinmony. W therefore discern no
reasonabl e doubt as to the overhead lifting paraneters of
Tamashiro’ s j ob.

O course, the Board's finding that the job’ s overhead
lifting requirenment was limted to | oads no heavier than ten
pounds nust necessarily be coupled with the finding that
Tamashiro could lift his right arm overhead wi thout debilitating
pain. Thus, we nust also reckon with the question of doubt
rai sed by the opinion of Tamashiro’ s personal physician, Dr.
Tokeshi, that Tamashiro was incapabl e of doing work that involved
raising his right arm overhead.

The reasonabl eness of this doubt is, however, suspect.
Dr. Tokeshi provided the only nedical opinion corroborating
Tamashiro’'s claimthat all overhead novenent caused hi m pain.

Thi s corroborati on was nevert hel ess based upon purely subjective
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I nformation -- Tamashiro’s self-reported pain. Dr. Tokeshi, in

fact, reported that “[s]ubjectively [Tamashiro] conplains of pain

especially when his right hand is raised in an overhead
position.” (Enphasis added.)

bj ective evidence, on the other hand, denonstrates
t hat Tamashiro exaggerated his sense of pain when reporting to
Dr. Tokeshi. Sinply put, he was caught red-handed in the
vi deot apes. The vi deot apes depict himexecuting the full range
of novenment with his right arm including prol onged periods of
overhead activities involving both gross and fine notor skills.
Mor eover, the videos show that Tamashiro was capable of lifting
and mani pul ati ng weights well in excess of ten pounds over his
head. Tamashiro exhi bited no outward signs of disconfort,
fatigue or pain during the activities captured on video.

Hence, there exists no objective corroboration of
Tamashiro’s claimthat he experienced disabling pain whenever he
raised his right armoverhead. This fact, along with the Board s
finding that Tamashiro s testinony |acked credibility, and the
abundance of both nedi cal and nonmedi cal testinony favoring the
Appel | ees, belies the reasonabl eness of any doubt Dr. Tokeshi’s

opinion may raise. Cf. DeFries, 57 Haw. at 308, 555 P.2d at 862

(observing that “[i]f this had been a case where there existed no
obj ective corroboration of claimant’s story, then the board' s

finding of a lack of credibility, coupled with expert nedical
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testinony favoring the enployer, would permt the board to
conclude that the claimwas invalid”).

W recognize that “[t]he | egislature indeed has cast a
heavy burden on the enployer in worknmen's conpensati on cases.”
Akanm ne, 53 Haw. at 409, 495 P.2d at 1166. W al so recogni ze
that this burden is surnountable, as this case denonstrates. The
record contains the substantial evidence required to support the
Board’ s conclusion that Tamashiro could perform his usual and
customary job duties, and that he was therefore not tenporarily
totally disabled. Furthernore, no reasonabl e doubt exists as to

thi s concl usi on.

V. CONCLUSION.

Based on the foregoing, we affirmthe Board s May 4,

1999 Deci sion and Order.
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